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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov Warning: this email 

address is not to be used for any communication with Department 07 except as expressly and 

specifically authorized by Dept. 07. Any emails received in contravention of this order will be 

disregarded by the Court and may subject the offending party to sanctions. 

 

 

 1.  TIME:  8:30   CASE#: MSC19-00960 
CASE NAME: ERAZMO VAZQUEZ VS JIM MOGADAM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing is vacated by Court as moot due to the granting of the two minor’s compensation 
petitions on 4/16/21.  
 

  

  
 2.  TIME:  9:00   CASE#: MSC16-02109 
CASE NAME: MCNEAL VS. TRANSFIELD SERVICES 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN ALT, SUMMARY 
ADJUDICATION FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 
The motion for summary judgment filed by Chevron U.S.A., Inc.  (“Chevron”) is granted.  

Chevron has met its initial burden to show that plaintiff’s causes of action are barred under 

Privette v. Superior Court (1993) 5 Cal.4th 689 and its progeny and that Chevron did not engage 

in outrageous conduct.  (Undisputed Material Fact Nos.  1-16.)   Further, the motion is 

unopposed. 
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 3.  TIME:  9:00   CASE#: MSC18-01022 
CASE NAME: LAL VS THE BANK OF NY MELLON 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY PREM LAL 
* TENTATIVE RULING: * 
 
Plaintiff was ordered to appear by courtcall at 9 a.m. The OSC re dismissal continued to today 
from yesterday, will be granted unless the Plaintiff appears to address the settlement issues 
satisfactorily. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-02040 
CASE NAME: HUNT MASONRY VS. THOMPSON BUILDERS 
HEARING ON MOTION TO COMPEL CONTRACTUAL ARBITRATION & STAY ACTION 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
 The hearing is continued to May 21, 2021, at 9:00 a.m., in Department 07.  The Court 

requests supplemental papers from defendant Thompson Builders Corporation, to be filed and 

served on or before April 30, 2021.  Plaintiff may file and serve responsive papers on or before 

May 7, 2021.  The Court requests evidence and briefing on the following issues: 

1. The arbitration provision incorporates by reference section 2.2.2 and 2.2.4 of the 

“Dispute Review Board Foundation Practices and Procedures Manual,” and defendant 

cites those two sections in support of the proposition that “the selection process for the 

neutral DRB members is fair and impartial.”  Defendant, however, does not provide the 

Court with the text of those sections, and plaintiff in the opposition memorandum asserts 

that they do not exist.  The Court requests that defendant provide and properly 

authenticate the text. 

2. The Court requests a discussion of the practicality and cost-effectiveness of the dispute 

review board procedure, as applied to a single dispute between a general contractor and 

a subcontractor over a completed construction project, particularly in light of the amount 

of damages at issue: only approximately $ 163,000.  (See Sehulster Tunnels/Pre-Con v. 

Traylor Brothers, Inc./Obayashi Corp. (2003) 111 Cal.App.4th 1328, 1338 [the procedure 

is typically used “in tunneling and other large, complex, heavy construction projects”].)  

It would appear to the Court that the cost of paying three construction experts to 

formulate procedural rules, review the parties’ submissions, inspect the construction 

project site, perform any necessary testing, hold an evidentiary hearing, form expert 

opinions, and render factual and legal findings would quickly and substantially exceed 

the amount of damages. 

3. The dispute review board procedure was designed to be a nonbinding procedure, 

essentially a special form of mediation.  The Court requests a discussion of whether a 

panel of three construction experts would have the procedural expertise necessary to 

conduct a binding arbitration (e.g., how to resolve discovery disputes), and the legal 

knowledge necessary to issue a binding arbitration award disposing of the six causes of 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   04/23/21 

 
 

- 3 - 

action set forth in plaintiff’s First Amended Complaint.  The Court is also concerned with 

whether non-lawyers performing these functions would be engaged in the unauthorized 

practice of law. 

  

 5.  TIME:  9:00   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of MARRA 
FILED BY JUDITH HORVATH, RONALD HORVATH 
* TENTATIVE RULING: * 
 
Unopposed demurrer sustained without leave to amend.  
 

  

 6.  TIME:  9:00   CASE#: MSC19-02399 
CASE NAME: GUERRO VS DOSTER, ET AL. 
HEARING ON MOTION TO/FOR: DEEM FACTS ADMITTED, FILED BY J. ERNIE 
GUERRO JR 
* TENTATIVE RULING: * 
 
Motion is moot as Defendants have served responsive discovery in substantial compliance with 
their discovery obligations.  In addition there is no valid proof of service of the requests for 
admissions.   

  

 7.  TIME:  9:00   CASE#: MSC20-00099 
CASE NAME: MARTINEZ VS LOPEZ; COLLADO 
HEARING ON MOTION TO/FOR CONTEST GOOD FAITH SETTLEMENT FILED BY 
DANIEL LOPEZ 
* TENTATIVE RULING: * 
 

Defendant Daniel Lopez’s and Defendant DHL Express’s motions to contest the 

application for a good faith settlement filed by Jennifer Collado are denied. The Court finds that 

Collado’s settlement is in good faith pursuant to Code of Civil Procedure § 877.6.  

The party claiming that a settlement is not in good faith under Code of Civil Procedure 

§877.6 had the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates 

(1985) 38 Cal.3d 488, 499 (“Tech-Bilt”); City of Grand Terrace v. Superior Court (1987) 192 

Cal.App.3d 1251, 1261, 1264.) The party asserting that the settlement was not made in good 

faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-

Bilt] factors as to be inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 

38 Cal.3d at 499-500.) 

When a settling party brings a motion for determination of good faith settlement, it need 

only present a “barebones” motion. (City of Grand Terrace, supra, 192 Cal.App.3d at 1261.) If, 

however, that motion is opposed then the settling party can “file responsive counterdeclarations 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   04/23/21 

 
 

- 4 - 

to negate the lack of good faith asserted by the nonsettling contesting party.” (Ibid.)  In order for 

the Court to make a factual determination that a settlement was made in good faith, the settling 

party must present sufficient admissible evidence that will allow the Court to evaluate the 

settlement in terms of the factors contemplated by Tech-Bilt. (City of Grand Terrace, supra, 192 

Cal.App.3d at 1263.)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.)  

Ultimately, for the Court to deny the motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.)  

This case involves a car accident where Plaintiff’s car was hit by cars driven by Lopez 

and Collado. Collado settlement is for $20,000 with a $100,000 insurance policy. Since Collado 

settled for less than her policy limits, the Court is particularly concerned with Plaintiff’s potential 

recovery and Collado’s proportionate liability.  

Plaintiff’s discovery responses show medical expenses of $7,481, lost income of $3,960 

and $5,000 in damage to Plaintiff’s vehicle. This amounts to about $16,000 in damages claimed 

by Plaintiff, not including pain and suffering. Thus, a rough approximation of plaintiffs’ total 

recovery is likely to be higher than $16,000 when pain and suffering is included. There are of 

course uncertainties at trial and thus, the settlement should be for less than the amount that 

could be awarded at trial. It is not clear what Collado’s proportionate liability is, but even if 

Collado is found to be entirely responsible for the accident, a settlement of $20,000 is within the 

ballpark.  

In addition, there is no showing of fraud, collusion, or tortious conduct aimed to injure the 

interests of nonsettling defendants. DHL points out that Plaintiff rejected DHL’s 998 offer of 
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$1,500 and provided a 998 offer of $9,999. DHL also points out that it tried to reach an 

agreement with Collado to present a global settlement offer, but that was rejected. None of 

these facts show that there is fraud, collusion, or tortious conduct aimed to injure the interests of 

nonsettling defendants.  

Having considered all the Tech-Bilt factors, the Court finds that the settlement is in good 

faith.  

DHL’s request for a continuance to conduct discovery is denied. Whether or not Collado 

was in the course and scope of her employment at the time of the accident will not change the 

Tech-Bilt analysis in this case and therefore, there is no need to continue this motion for 

discovery. 

  

 8.  TIME:  9:00   CASE#: MSC20-00099 
CASE NAME: MARTINEZ VS LOPEZ; COLLADO 
HEARING ON MOTION TO/FOR CONTEST GOOD FAITH SETTLEMENT FILED BY 
DHL GLOBAL FORWARDING 
* TENTATIVE RULING: * 
 
See ruling on line 7. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-00770 
CASE NAME: RANDOLPH VS PRATER 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE W/SUBPOENA FOR 
RECORDS FILED BY KATRINA PRATER, PHILLIP PRATER 
* TENTATIVE RULING: * 
 
Denied without prejudice. The court is unable to find proofs of service showing that the PPD was 
served with anything. If there are valid proofs of service they need to emailed before any 
argument is heard contesting the ruling.  

  

10.  TIME:  9:00   CASE#: MSC20-02440 
CASE NAME: RILEY VS RAJOURA ET AL. 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT FILED BY SANJEEV 
RAJOURA, SEEMA RAJOURA 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. An amended complaint was served on defendants on 4/12/21, the 

Court's docket does not reflect the filing of the amended complaint but defendants request this 

hearing be taken off calendar per email to Dept. 07 dated 4/21/21. 
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11.  TIME:  9:00   CASE#: MSC20-02440 
CASE NAME: RILEY VS RAJOURA ET AL. 
HEARING ON DEMURRER TO COMPLAINT of RILEY FILED BY SANJEEV 
RAJOURA, SEEMA RAJOURA 
* TENTATIVE RULING: * 
 

Hearing dropped by Court. An amended complaint was served on defendants on 4/12/21, the 

Court's docket does not reflect the filing of the amended complaint but defendants request this 

hearing be taken off calendar per email to Dept. 07 dated 4/21/21. 

 

  

12.  TIME:  9:00   CASE#: MSC20-02669 
CASE NAME: SPONGES PETROLEUM, LLC VS TRID 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY SPONGES 
PETROLEUM, LLC, JAMES GALLUCCI 
* TENTATIVE RULING: * 
 
Before the Court is a motion for preliminary injunction filed by plaintiffs Sponges Petroleum, LLC 
("Sponges") and James Gallucci. For the reasons set forth, the motion is granted, on the 
condition that each of the Plaintiffs shall post an undertaking under Code of Civil Procedure § 
529 in the amount of $5,000, on or before May 3, 2021.  

Factual Background 

Trident Plaza is a commercial office park in San Ramon comprised of five parcels. Plaintiffs 
Sponges and Mr. Gallucci each own a parcel in the office park.  

A Declaration of Covenants, Conditions & Restrictions ("CC&Rs") was recorded in November 
1993 providing for the formation of nonprofit owners' association to own the common areas and 
manage the office park for the benefit of the owners. (Gallucci Decl. Exh. K [CC&Rs Recital C, 
Art. 1.1 However, the entity Trident Plaza Owners Association ("TPOA" or "Association") was 
not formed as a nonprofit mutual benefit corporation until August 2019. (Miller Decl. Exh. G 
["annual owners meeting" notice with articles of incorporation for TPOA].)  

Plaintiffs contend that since 2004, one of the tenants with an approximate 47% ownership 
interest in the office park, Security Public Storage ("SPS") engaged a management company for 
the office park, BACO Realty Corporation ("BACO"), engaged maintenance professionals and 
incurred expenses for their services, and then began "assessing" common area maintenance 
("CAM") charges, seeking reimbursement from the other owners in the office park. (Miller Decl. 
¶¶ 11, 12; Gallucci Decl. ¶¶ 4-7, 9-12; Mitchell Decl. ¶ 3; Cherry Decl. ¶¶ 2, 4.) 

The Incorporator under the Articles of Incorporation is William Norman, counsel engaged 
apparently by SPS, listed as the recipient on the firm billing statements. (Normal Decl. ¶ 14, p. 
5, ll. 1-6 [firm's client was just one member of the proposed owners' association, and Exh. B 
[invoices directed to SPS].) One of the three initial directors appointed prior to the first owners 
meeting is Nicholas Mitchell of BACO. (Miller Decl. Exh. G; Gallucci Decl. Exh. G [purpose of 
owners meeting to ratify initial board of directors of TPOA].)  
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In October 2020, TPOA issued a notice of enforcement lien/pre-lien notice to Sponges and 
Gallucci. (Gallucci Decl. Exh. A; Miller Decl. ¶ 8 [Exh. B is not a copy of the pre-lien notice].) The 
Association then sent Sponges and Gallucci a notice of recorded notice of delinquent 
assessment dated December 9, 2020, which included a copy of the recorded TPOA lien against 
their respective properties levied based on their failure to pay the prior assessments. (Miller 
Decl. Exh. C; Gallucci Decl. Exh. B.) 

After the lien notices were recorded by Plaintiffs filed their verified complaint against TPOA and 
the foreclosure trustee, asserting claims for slander of title, quiet title, injunctive relief, 
declaratory relief, an accounting, and as to Gallucci against TPOA, unjust enrichment. 

Standard for Granting a Preliminary Injunction 

The decision to grant or deny a preliminary injunction " 'rests in the sound discretion of the trial 
court.' " (Tahoe Keys Property Owners' Assn. v. State Water Resources Control Bd. (1994) 23 
Cal. App. 4th 1459, 1470 [quoting IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 69.) The 
California Supreme Court has explained that "the question whether a preliminary injunction 
should be granted involves two interrelated factors: (1) the likelihood that the plaintiff will prevail 
on the merits, and (2) the relative balance of harms that is likely to result from the granting or 
denial of interim injunctive relief." (White v. Davis (2003) 30 Cal.4th 528, 554.) (See also Butt v. 
State of California (1992) 4 Cal.4th 668, 677-678.) " 'The ultimate goal of any test to be used in 
deciding whether a preliminary injunction should issue is to minimize the harm which an 
erroneous interim decision may cause. [Citation.]' " (White v. Davis, supra, 30 Cal.4th at 554 
[emphasis by Court, quoting IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 73].) 

The determination of a motion for preliminary injunction is "guided by a 'mix' of the potential-
merit and interim-harm factors; the greater the plaintiff’s showing on one, the less must be 
shown on the other to support an injunction." (Butt v. State of California (1992) 4 Cal.4th 668, 
677-78.) The burden is on the Plaintiffs as the moving parties to prove all elements necessary to 
support issuance of the injunction. (O’Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 
1461.) 

Analysis 

Plaintiffs' slander of title and quiet title causes of action challenge the liens recorded against 
their properties by defendant TPOA. The parties do not raise any dispute that causes of action 
for slander of title and quiet title may be asserted if Plaintiffs can demonstrate the Association 
recorded invalid liens against Plaintiffs' properties. (Sumner Hill Homeowners' Assn., Inc. v. Rio 
Mesa Holdings, LLC (2012) 205 Cal.App.4th 999, 1030-1031 [slander of title]; Code Civ. Proc. 
§§ 760.010 and 760.020(a) [elements of quiet title claim and adverse claim of title includes a 
lien or cloud on title].)  

The key dispute for purposes of the motion for preliminary injunction is the legal authority of an 
owners' association under the Commercial and Industrial Common Interest Development Act, 
Civil Code § 6500, et seq. (the "Act" for convenience) to levy assessments and impose liens on 
owners' properties in a business park for services and expenses contracted for and incurred by 
other owners prior to formation of the nonprofit corporation designated to be the Association in 
the CC&Rs, purportedly for the benefit of all owners, but where the services and expenses were 
not explicitly consented to by the Plaintiffs as owners and/or were contested by the Plaintiffs 
when incurred and thereafter. The parties do not appear to dispute that a portion of the liens 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   04/23/21 

 
 

- 8 - 

recorded against the Plaintiffs' properties are attributable to such pre-Association expenses and 
that Plaintiffs protested the charges or did not agree to some of the expenses being incurred 
pre-formation that are included in the assessments and subsequent liens recorded by TPOA. 
((Miller Decl. ¶¶ 4-7, 9-11, Exhs. A, D, E, F; [including landscape invoices dating back to 
December 2018, legal bills dated from January 2019, invoices for electrical service preceding 
August 1, 2019]; Gallucci Decl. Exhs. C, E; Norman Decl. ¶ 14 and Exh. B.) 

The CC&Rs define the ""Association" solely as a nonprofit corporation, the Trident Plaza 
Owners Association, and provide that the Association i.e., the nonprofit corporation, has 
authority to levy assessments and impose liens on owners' property for nonpayment. (Gallucci 
Decl. ¶¶ 2-7. 10-12 and Exh. K; Miller Decl. ¶¶ 3, 5-12.) Plaintiffs contend that prior to TPOA's 
formation, the contested expenses were contracted for and incurred by one of the owners, SPS, 
and though they agreed to share some common area expenses such as utility and certain 
maintenance expenses, they disputed and refused to pay others as excessive or unnecessary. 
(Miller Decl. ¶¶ 3, 5, 7, 10, 12; Gallucci Decl. ¶¶ 10, 12.) 

TPOA contends that a formal, incorporated association was not required under the Act, as an 
"association" is defined to include either a nonprofit corporation or an unincorporated 
association. (See Civ. Code § 6528.) TPOA contends that all the expenses in dispute, including 
the more than $138,000 in legal fees incurred prior to the formation of TPOA on which the 
assessments and liens are in part based, were incurred for the benefit of all the owners and in 
fact benefited all the owners including Plaintiffs. (Norman Decl. ¶ 14 and Exh. B.) TPOA argues 
there was an unincorporated "association" operating Trident Plaza prior to the formation of 
TPOA and that the "association" and the "board" could therefore impose assessments and liens 
for expenses prior to TPOA's formation under the terms of the CC&Rs.  

Mitchell and Norman attest they have carefully reviewed the expenses Plaintiffs contest and 
believe all of the charges are both reasonable and benefited all the owners of the business park. 
That the expenses subject to the assessments may be reasonable and beneficial does not 
resolve the issue of the legal authority of TPOA to make assessments on the Plaintiffs and 
record liens if TPOA had no legal authority to act or levy assessments for expenses incurred 
prior to August 1, 2019.  

Probability of Prevailing on the Merits 

This case presents an unusual if not unique set of circumstances with a commercial common 
interest development that has operated for almost 30 years but only formally organized the 
owners' association contemplated in the CC&Rs two and a half years ago in August 2019. Mr. 
Norman recognizes the unique facts and lack of legal authority addressing similar 
circumstances in justifying his firm's legal fees of over $138,000 incurred in connection with the 
formation of the Association and related legal work. (Norman Decl. ¶¶ 5-7, 11 and Exh. B.)  

Essential to TPOA's position that the liens for the unpaid assessments are valid is that there 
was an unincorporated association operating the office park prior to the formation of TPOA on 
August 1, 2019, and that the "board" of that informal, unincorporated association approved the 
expenses subject to the liens and had the authority to impose assessments on non-consenting 
owners/members under the CC&Rs and the provisions of the Act. At best based on the record, 
the evidence is in substantial conflict on that critical factual predicate. 
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Defendant's opposition and the Mitchell Declaration repeatedly refer to the "board" of Trident 
approving all of the pre-TPOA formation expenses including those on which the liens against 
Plaintiffs' properties are based in part. Miller and Gallucci deny that any informal, unincorporated 
association was formed, and none of the declarations submitted by Defendant identify who the 
members of the "board" were, when and how they were appointed as such, and what authority 
the board was purportedly granted to act under the CC&Rs. Though the Cherry Declaration 
indicates that in the early 2000s BACO was hired as a management company to manage the 
business park (Cherry Decl. ¶¶ 2, 4), there is conflicting evidence in the record as to whether 
BACO was hired only by SPS, an individual owner.  

Though BACO may have acted as a property manager, it could not be considered the "board."   
BACO may have sent budgets with the allocated share of expenses to the owners prior to 
August 2019 (Mitchell Decl. ¶ 12 and Exh. 3 and sub-exhibits), but the record does not include 
evidence that all of the owners agreed that they would pay the assessments in BACO's budget 
whether or not they approved or agreed to the expenses or that all the owners agreed that 
BACO would have the authority to impose those expenses on them even if they disputed them. 
To the contrary, Miller and Gallucci deny they made such an agreement. (Gallucci Decl. ¶ 10; 
Miller Decl. ¶ 11.) Further, when Plaintiff Miller objected to the expenses for the proposed 
resurfacing project for the business park, SPS and BACO withdrew the proposal. [Miller Decl. ¶ 
3; Gallucci Decl. ¶ 9; Cherry Decl. ¶ 4; Mitchell Decl. ¶ 9.) 

The fact that the owners cooperated with one another in sharing some expenses related to the 
business park or approved and paid a share of certain expenses prior to TPOA's formation does 
not necessarily mean that an informal association existed prior to TPOA's formation or that such 
an unincorporated association had authority to impose assessments and lien properties for 
assessments not agreed to by an owner. (See Miller Decl. ¶¶ 10, 12 [no notices of owners 
meetings of members or a board of an informal association prior to August 22, 2019 notice, Exh. 
G]; Gallucci Decl. ¶ 12 [no knowledge of an association formed prior to TPOA] and Exh. K 
[CC&Rs Articles 13, 14, 15]; Cherry Decl. ¶ 2 [common area expenses after office park was built 
were "relatively nominal" and "Trident was operated somewhat informally managed by a man 
named Daniel Straface" until BACO took over in 2002]; Mitchell Exh. 3.5 [November 24, 2017 
email from SPS to Miller stating, among other things, owners had historically "worked 
cooperatively" to address common issues, that owners had recently begun refusing to pay for 
common area maintenance, that "continuing without an Association is untenable because issues 
that on their surface appear to relate to only one parcel . . . can affect all the owners," and 
requesting agreement to "form a governing body," with SPS arguably implicitly recognizing lack 
of authority to impose expenses on nonconsenting owners without the formation of TPOA per 
the CC&Rs].)  

Indeed, the fact that disputes arose over expenses and that SPS believed it was necessary to 
form TPOA in order to create a mechanism to impose assessments for expenses other owners 
disputed gives rise to an inference that no such informal association existed, at least based on 
the record before the Court on this motion and for purposes of this ruling on the request for a 
preliminary injunction. (Mitchell Exh. 3.5 [November 24, 2017 email from SPS to Miller]; Miller 
Decl. ¶ 3; Mitchell Decl. ¶ 9 [addressing repaving project proposed by SPS and then withdrawn 
in light of Miller's objections to the cost]; Norman Decl. ¶ 14, p. 5, ll. 1-6 [firm's client was just 
one member of the proposed owners' association, and Exh. B].)  
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The fact TPOA's lien includes pre-August 1, 2019 expenses which were not incurred with the 
consent or approval of the Plaintiffs raises significant legal and factual questions as to the 
validity of the lien, and Plaintiffs have demonstrated some reasonable probability of prevailing 
on their slander of title and quiet title claims for the purposes of this motion. The grant of an 
injunction does not determine the merits of the underlying dispute, and the Court does not make 
a determination that Plaintiffs will "necessarily prevail on the merits." (Baypoint Mortgage Corp. 
v. Crest Premium Real Estate etc. Trust (1985) 168 Cal.App.3d 818, 823-824.)  

Irreparable Harm/Lack of Adequate Remedy at Law 

The Court is persuaded that the threat of loss of Plaintiffs' unique commercial real property 
through foreclosure of the TPOA's recorded liens is a sufficient showing of irreparable harm if 
injunctive relief is not granted. (Baypoint Mortgage Corp. v. Crest Premium Real Estate Etc. 
Trust, supra, 168 Cal.App.3d 818, 828 [finding probability of plaintiff prevailing on merits that 
foreclosure of deeds of trust after late payments, and rejecting that lender's position that no 
injunction was warranted as it was merely using threat of foreclosure by secured lender to force 
plaintiff to make timely payments]; Jessen v. Keystone Sav. & Loan Assn. (1983) 142 
Cal.App.3d 454, 459 [recognizing in dicta the foreclosure of plaintiff's real property would result 
in irreparable harm but holding injunctive relief not warranted as plaintiff made no showing of a 
reasonable probability of success].)  

A. Balance of Harms 
 

The Plaintiffs state that each of their properties are multi-million dollar properties that can protect 
TPOA's liens on each property of less than $100,000 each. (Miller Decl. ¶ 13; Gallucci Decl. ¶ 
13; Evid. Code § 813 [owner can testify to property value].) Defendant has not offered any 
contrary evidence of the value of the properties, the inadequacy of the security for its liens, or 
any appreciable harm it will suffer if the injunction is granted, other than the delay in its recovery 
of the amounts it claims are owed.  

The balance of harms tips in favor of granting injunctive relief. (Butt v. State of California, supra, 
4 Cal.4th at 677-78.) The Court finds greater harm to Plaintiffs from allowing TPOA to proceed 
with foreclosure of its lien than to TPOA from a delay in allowing it to complete foreclosure. The 
significant legal and factual disputes, and the absence of any direct evidence of an agreement 
by the owners to a "board" operating the business park and imposing assessments and liens on 
owners without consensus prior to TPOA's formation coupled with the minimal harm to 
Defendant in deferring foreclosure warrants preserving the status quo until the legal and factual 
record can be fully developed. (See Bank of America v. Slingerland (1932) 128 Cal.App. 32, 35 
[a decision cited by TPOA, in which the Court affirmed the grant of a preliminary injunction to 
maintain the state of title to the property until the action could be tried on the merits, stating 
"Considering all the circumstances surrounding the issues herein involved, the substantial 
conflict in the evidence thus far presented, and the advisability of keeping the title to the 
property in status quo until the matter is heard on its merits, we feel that this action is a proper 
one in which to issue a preliminary injunction.'].) 

B. Undertaking 
 

TPOA's opposition does not address the amount of any undertaking that should be required if 
an injunction is issues. Considering the security supporting the liens, the potential increase in 
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the liens while the preliminary injunction is in effect, and the potential risk and injury Defendant 
may suffer if the injunction later is determined to have been wrongfully issued, the Court 
requires each Plaintiff to post an undertaking of $5,000 under Code of Civil Procedure §§ 529 
which shall be a condition to the preliminary injunction. (White v. Davis, supra, 30 Cal.4th at 551 
[" 'the trial court's function is to estimate the harmful effect which the injunction is likely to have 
on the restrained party and to set the undertaking at that sum', " quoting ABBA Rubber Co. v. 
Seaquist (1991) 235 Cal.App.3d 1, 14].) 

C. Parties Ordered to Early Mediation of Judicial Settlement Conference 
 

Both parties profess that they are willing to try to resolve the dispute and address some pre-
litigation attempts to come to a negotiated rather than litigated resolution.  

The case management conference presently set for 8:30 a.m. on May 19, 2021 is hereby 
vacated. The case management conference shall be rescheduled and conducted at 8:30 a.m. 
on October 25th, 2021 to allow time for the parties to participate in voluntary private mediation 
or a judicial settlement conference as ordered herein.  

The parties shall notify the Court in writing by May 3, 2021 if Plaintiffs and TPOA agree to 
participate in private mediation. By that date (5/3) the parties are to agree on a mediation date 
and a mediator, which shall be held before the end of September, 2021. Unless the parties 
notify the Court by May 3, 2021 that they have agreed to a voluntary private mediation as set 
forth, then the Court will conduct a judicial settlement conference which shall be held 
commencing at 10 a.m. on October 21st, 2021.  

Evidentiary Objections 

Defendant TPOA filed evidentiary objections to the Declarations of Justi, Gallucci and Miller. 
The Court rules on those objections as follows: 

Justi Decl. - sustained as to ¶ 4, p. 2, ll. 15-16 ["It is inconceivable . . ."] and p. 2, l. 21 - 3, l. 1 
["but it remains inconceivable . . ."] 

Gallucci Decl. - ¶ 2 - overruled; ¶ 3 - sustained only as to 2:20-21; ¶ 4 - overruled; ¶ 5 - 
overruled; ¶ 6 - overruled; ¶ 7 - overruled; ¶ 8 - overruled; ¶ 9 - overruled; ¶ 10 - overruled; ¶ 11 
- sustained except as to p. 5, ll. 16-19 ["The legal charges referenced above . . ."]; ¶ 14 - 
overruled 

Miller Decl. - ¶ 3 - sustained only as to p. 3, ll. 5-9; ¶ 4 - overruled; ¶ 5 - overruled; ¶ 6  - 
overruled; ¶ 7 - sustained only as to p. 4, ll. 10-11 ["and it is simply inconceivable . . . "]; ¶ 8 - 
overruled; ¶ 10 -  sustained as to p. 5, ll. 10-11 ["nor should I or the other property owners have 
to pay a management fee since"]; ¶ 11 - overruled; ¶ 14 - overruled 

As owners of properties in the business park, the Court overrules objections to Miller and 
Gallucci stating their view as to the fairness or excessiveness of the amounts charged for 
services affecting property of which they are part owners, but does not accept the statements as 
"expert" opinion, nor do they appear to be offered as such. 
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13.  TIME: 10:00   CASE#: MSC18-00940 
CASE NAME: GOLDEN STATE VS MILLER INDUSTR 
JURY TRIAL - LONG CAUSE/ 10 DAY(S) 
* TENTATIVE RULING: * 
 
Trial dropped. Case settled with Mentor. A dismissal is to be filed within 10 days or an Order to 
Show Cause will issue.  
 

  

14.  TIME: 10:00   CASE#: MSC20-02099 
CASE NAME: RSS WFRBS2013-C16-CA VS. SUN V 
SPECIAL SET HEARING ON: EVIDENTIARY RE: APPT RECV'R/PRELIM 
INJUNC SET BY THE COURT 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 6/18/21 at 10:00 a.m. in Dept. 07 
 

  

15.  TIME: 10:00   CASE#: MSC20-02099 
CASE NAME: RSS WFRBS2013-C16-CA VS. SUN V 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 6/18/21 at 10:00 a.m. in Dept. 07 
 

ADDON 

16.  TIME: 9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC. VS. MARTIN/PRICHARD 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY KONG YO MARTIN 
* TENTATIVE RULING: * 
 
 

Defendants Kong Yo Martin and Michael J. Martin’s motion to set aside the default is 

granted. Defendants shall file and serve their responsive pleadings by May 7, 2021.  

Relief from a default can be either mandatory or discretionary. The mandatory portion 

states that “the court shall, whenever an application for relief is made no more than six months 

after entry of judgment, is in proper form, and is accompanied by an attorney’s sworn affidavit 

attesting to his or her mistake, inadvertence, surprise, or neglect, vacate any (1) resulting 

default entered by the clerk against his or her client, and which will result in entry of a default 

judgment, or (2) resulting default judgment or dismissal entered against his or her client, unless 

the court finds that the default or dismissal was not in fact caused by the attorney’s mistake, 

inadvertence, surprise, or neglect.” (Code Civ Proc § 473(b).) “The purpose of this provision 

‘was to alleviate the hardship on parties who lose their day in court due solely to an inexcusable 
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failure to act on the part of their attorneys.’ [Citation.]” (Zamora v. Clayborn Contracting Group, 

Inc. (2002) 28 Cal.4th 249, 257.)  

Relief based on an attorney fault includes both excusable and inexcusable neglect. 

(Martin Potts & Associates, Inc. v. Corsair, LLC (2016) 244 Cal.App.4th 432, 438; see also 

Rodrigues v. Superior Court (2005) 127 Cal.App.4th 1027, 1033.) The key consideration here 

whether there was attorney fault due to mistake, inadvertence, surprise, or neglect that caused 

a default to be entered and not the reasons for the attorney fault. (Ibid.) The Court also 

considers whether the attorney declaration is credible. (Cowan v. Krayzman (2011) 196 

Cal.App.4th 907, 915.)  

The defaults were taken on February 18, 2021. Defendants filed this motion on April 1, 

2021. Thus, this motion is within the six month limit and is timely.  

In January, Defendants’ attorney Craig Nevin submitted an inability to meet and confer 

declaration with a proposed order that stated a response was due February 17, 2021. (Nevin 

decl. ¶3.) An order was later signed giving Defendants until February 17 to file a responsive 

pleading. Nevin states, however, that he never received the issued order or a conformed copy of 

it. (Nevin decl. ¶4.) Then, during a February 3 case management conference, Nevin states that 

he heard Plaintiff’s attorney say the responsive pleadings were due on February 22, 2021. 

(Nevin decl. ¶6.) Nevin relied on this statement and did not attempt to file Defendants’ 

responsive pleadings until February 22. (Nevin decl. ¶¶11-12.) Nevin provides provides two 

communications to Plaintiff’s attorney where he referenced February 22 as the due date for the 

responsive pleadings. (Nevin decl. ex. 1 and 3.) Those communications, however, did not ask 

Plaintiff’s attorney to confirm the due date for a responsive pleading.  

In the opposition, Plaintiff points out that Plaintiff’s attorney emailed Nevin on February 

16, reminding him that the responsive pleading was due the next day. (Madrosen decl. ex. I.) 

Plaintiff’s counsel also points out that Nevin’s meet and confer declaration requested an 

extension to February 17. Plaintiff argues that Nevin’s declaration is not credible. The Court 

disagrees. Nevin’s declaration is credible and shows neglect by counsel.  

It is clear that the responsive pleadings were not filed before the default was taken due 

to the mistake, inadvertence, surprise, or neglect of Defendants’ attorney. Thus, Nevin’s 

declaration satisfies the mandatory relief provision in section 473(b) and Kong Yo Martin’s and 

Michael J. Martin’s defaults must be set aside.  

Plaintiff’s objection to paragraph 6 of Nevin’s declaration is overruled. Nevin states that 

he attended the case management conference on February 3 using the department’s “audio 

room” and then describes what he heard during the conference. There is a phone line that is 

available to the public for listening to Court hearings and it appears that Nevin used this line 

instead officially attending the hearing using Court Call. Thus, there is no reason to disregard 

Nevin’s statement just because he did not make an official appearance at the case management 

conference. In the future, however, counsel should use Court Call so that they can properly 
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attend hearings and speak during the hearings when necessary. The statement is not hearsay 

because it is being offered to explain Nevin’s actions.  

Plaintiff’s request for judicial notice is denied as unnecessary. This order is already part 

of the Court’s file. If, however, the intent was to provide the Court with a copy of this order then 

attaching a copy to the request for judicial notice would have been useful.  

 

17.  TIME: 9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC. VS. MARTIN/PRICHARD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Postponed to 7/5/21 at 8.30 a.m. at which time the court plans on imposing a non-expert 
discovery cutoff and a mediation/settlement conference deadline. 
 

 

 

18.  TIME:  9:00   CASE#: MSN21-0349 
CASE NAME: RE ELEANOR OTTERLEI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
No supplemental papers were received. If any were filed since the last hearing, please email 
them to the clerk.  Appearance required on court call. 
 

 
 


